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This is an appeal preferred by the assessee against the order of Ld. CIT(A)-
Shillong dated 26.09.2019 for assessment year 2014-15.
2. The assessee has filed additional ground of appeal challenging the action of
AO for non-service of notice u/s 143(2) of the Income Tax Act, 1961 (hereinafter
referred to as the Act) before completing the assessment u/s 147/144 of the Act. On
this issue, it is noted that the AO had re-opened the assessment and had issued notice
u/s 148 of the Act dated 05/09/2018 to the assessee which was served on 08.09.2018.
However the AO notes that the assessee did not comply with the notice u/s 148 of the
Act by filing the return of income, therefore he issued notice u/s 142(1) of the Act
calling for certain details which was also not responded by the assessee. Therefore
the AO notes that he had no other alternative but to frame assessment u/s 144 of the
Act on the basis of information available on record. In such a scenario, I agree that
the AO had no other alternative but to proceed with framing assessment u/s 144 of
the Act since it is admitted that the assessee had not filed the return of income

pursuant to the service of notice u/s 148 of the Act. Therefore, the AO rightly did not
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issue notice u/s 143(2) of the Act, because there was no statutory requirement of the
AO to issue the same. Ergo this legal issue raised stands dismissed.

3. Coming to the other ground of appeal of the assessee it is noted that it is
against the impugned the action of the L.d. CIT(A) in confirming the addition of Rs.
17,40,000/- as long term capital gain. According to assessee this amount was sale
consideration of his Shaiel Dhan Bhumi/ Shaiel Raice Land/Rural Agricultural Land
which is exempted u/s 10(37)(1) read with Section 2(14) of the Act without giving
proper opportunity of hearing to the assessee at the assessment stage.

4. Heard both the parties and perused the records. First of all it is not in dispute
that the assessment order has been passed after reopening u/s 147 of the Act and
thereafter by framing the assessment u/s 144 of the Act because according to AO the
assessee did not co-operate during the assessment proceedings. And it is the
assessee’s case that for reasons beyond his control being not well he was prevented
from responding to the notice u/s 142(1) and notice u/s 144 of the Act. So, as held
by the Hon’ble Supreme Court Tin Box Company vs. CIT reported in (2001) 249
ITR 216 (SC) if sufficient opportunity is not given by the AO while framing of
assessment, then the assessee should be given opportunity before the AO. The

Hon’ble Supreme Court in Tin Box Co. (supra) it was held as under:

“1. It is unnecessary to go into great detail in these matters for there is a statement in the
order of the Tribunal, the fact-finding authority, that reads thus :

"We will straightaway agree with the assessee's submission that the Income-tax Officer had
not given to the assessee proper opportunity of being heard."

2. That the assessee could have placed evidence before the first appellate authority or before
the Tribunal is really of no consequence for it is the assessment order that counts. That
order must be made after the assessee has been given a reasonable opportunity of selling out
his case. We, therefore, do not agree with the Tribunal and the High Court that it was not
necessary to set aside the order of assessment and remand the matter to the assessing
authority for fresh assessment after giving to the assessee a proper opportunity of being
heard.

3. Two questions were placed before the High Court, of which the second question is not
pressed. The first question reads thus :

"1. Whether, on the facts and in the circumstances of the case, the Tribunal was justified in
not setting aside the assessment order in spite of a finding arrived at by it that the Income-
tax Officer had not given a proper opportunity of hearing to the assessee ?"
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4. In our opinion, there can only be one answer to this question which is inherent in the
question itself : in the negative and in favour of the assessee.

5. The appeals are allowed. The order under challenge is set aside. The assessment order,
that of the Commissioner (Appeals) and of the Tribunal are also set aside. The matter shall
now be remanded to the assessing authority for fresh consideration, as aforestated. No order
as to costs.”

In the light of the aforesaid decision of Hon’ble Supreme Court since the AO has
framed the assessment without participation from the side of the assessee for reasons
as discussed (supra) and since the assessee has to explain the amount deposited in his
bank account supported by the documents and the AO had to examine the veracity of
the same, I deem it fit to set aside the impugned order of Ld. CIT(A) for de novo
assessment on the issue of addition made by the AO. Before me the Ld. A.R. of the
assessee has undertaken to produce all the documents before the AO in the
assessment proceedings and file written submissions also to substantiate his claim on

the 1ssue/lis.

5. In the result, the appeal of assessee is allowed for statistical purposes.
Order is pronounced in the open court on 21* October, 2021
Sd/-

(Aby. T. Varkey)
Judicial Member
Dated: 21.10.2021
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